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WORKERS' COMPENSATION POP
QUIZ, PART [I: COMPENSABLE OR
NONCOMPENSABLE INJURY?

Welcome to the second installment of the
Berens & Tate workers' compensation pop quiz.
Whether looking to extend a streak of correct
answers or redemption for a missed question or
two, this month's installment focuses on
horseplay and employee comfort. So, grab your
pencils and begin.

| Patsy is dutifully working on the computer in
her cubicle. Her coworkers, Jordan and Bird,
start playing basketball with a crumpled up piece
of paper and a wastebasket outside of Patsy's
cubicle.  The game's level of competition
escalates quickly and results in Bird pushing
Jordan into the wall of Patsy's cube. The wall
collapses causing injury to Jordan and Patsy.

Is Patsy's injury compensable? What about Jordan's
injury?

2. Chimney is an avid smoker, and she seizes
every smoke break allowed by her employer.
While going to take a smoke break on the
premises, Chimney trips and falls down the stairs,
injuring her knee. Making matters worse, Thrifty,
who is employed as a cashier; suffers an injury on
the same day while Christmas shopping at the
employer's store during a break.

Is Chimney's knee injury compensable? What about
Thrifty's injury?

Answers:

I. Patsy:Yes. Jordan: Maybe. This is a clear
example of horseplay. In such a situation, an
injury to a non-participant is generally, if not
universally, found to be compensable. Therefore,
Patsy would be able to recover. The much more

difficuft question is whether Jordan may recover
as he was a participant or instigator.

No clear cut answer exists for Jordan's injury.
Compensability will depend on state law and a
factual determination of the nature of his
conduct. The minority of states will either treat
Jordan's injury the same as Patsy's or deny
Jordan compensation outright because he was
an "aggressor:"

The majority of states will scrutinize the facts
surrounding the injury to help determine
compensability. Important facts include whether
the employer permitted or acquiesced to such
horseplay, whether the horseplay was a regular
incident of employment in contrast to an
isolated event, and whether the horseplay
represented a substantial deviation from the
course of employment. What this means to an
employer is that investigation of horseplay
injuries is extremely important. To properly
defend such a case, the employer will need to
develop evidence addressing the facts noted
above.

2. Chimney:Yes. Thrifty: No. The issue of
compensability under this set of facts centers on
the personal comfort doctrine. The personal
comfort doctrine makes necessary acts
incidental to, and thus within the scope of,
employment. Examples include smoking, eating,
drinking, washing, resting, and using the restroom.
Therefore, Chimney's injury is most likely
compensable.

(Continued on Page 2)
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(Continued from page )
Shopping, on the other hand,
does not appear to be a
necessary act that is incidental to
employment. At least one court
has determined shopping on an
unpaid break does not fit under
the "personal comfort" doctrine.’
However; such a fact pattemn will
be looked at on a case-by-case
basis, so this is not a blanket rule.
For instance, a basis for liability
could be found if the shopping
was for a universally accepted
personal comfort, such as food.

As previously noted, workers'
compensation laws vary by state,
and these fact patterns may be
analyzed differently depending on
jurisdiction. However, all
employers can minimize liability
by investigating any alleged work
injury  to  determine the
circumstances surrounding  the
happening of an injury.

Stay tuned for periodic pop
quizzes throughout 2007.

—-CHARLES L KUPER
chazk@berenstate.com

--PAUL E. LARSON
paull@berenstate.com

'Sabb v. Wal-Mart Stores Inc, No.
2006-UP-331 (S.C. Ct. App. 9/19/06,
unpublished).
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THE IMPORTANCE OF TIMELY

COBRA NOTICES

Federal law imposes strict deadlines for
notifying qualified beneficiaries of their rights
to elect COBRA continuation coverage after
a qualifying event occurs. For example, for a
plan where the employer is also the plan
administrator, the COBRA notice deadline is
generally 44 days after an employee
terminates.! Most plan administrators know
that under ERISA a court can award a penalty
of up to $110 per day for each day that a
COBRA notice is late, plus attorneys' fees.
Several recent cases have awarded sizeable
amounts to punish administrators for
providing late notice.

However, less well known is the fact that a
plaintiff is also entitled to recover the medical
expenses he or she incurred that would have
been covered by COBRA if timely notice had
been provided (reduced by any COBRA
premiums due from the date of the loss of
coverage). While these expenses are often
relatively modest, they can quickly become
substantial if the plaintiff experiences a
serious health problem. In fact, in some cases,
it is the medical provider who pays the costs
associated with bringing a COBRA lawsuit. If
the participant has little money, such a lawsuit
may be the medical provider's only hope of
getting bills paid.

Some COBRA plaintiffts have gone even
further and sought recovery for other items
of damage that arguably would have been
avoided if a timely notice had been provided.
For example, if the plaintiff was forced to
discontinue a drug or a course of treatment
because he or she could not afford to pay for
it out of pocket, the plaintiff may recover for
the resulting physical pain or emotional
distress. If the plaintiff was unable to land a
new job because his or her medical condition
got worse, the plaintifft may seek to recover
for lost wages. Some plaintiffs have even
sought to recover for the costs of medicines
they did not purchase but would have
purchased if coverage had been in place on
the theory that otherwise the plan is unjustly
enriched by its failure to provide notice.
Courts thus far have not been receptive to

these types of additional damage claims
because, among other things, harm to the
plaintiff is one of the factors taken into
account when determining whether to award
the up-to-$110 per day penalty. Howeven
plaintiffs can be expected to keep trying, and
the cost of defending against such a claim can
be substantial.

The ultimate lesson, of course, is that "an
ounce of prevention is worth a pound of
cure." Employers and plan administrators can
avoid these problems by making sure that
their COBRA notices contain the correct
information and are provided to participants
and beneficiaries in a timely fashion.

—-JENNIFER M. THIEL
jennifert@berenstate.com

'Employers must notify plan administrators of a
qualifying event within 30 days after an employee's
death, termination, reduced hours of employment
or entitlement to Medicare. Plan participants and
beneficiaries generally must then be sent an
election notice not later than |4 days after the
plan administrator receives notice that a qualifying
event has occurred. The individual has 60 days to
decide whether to elect COBRA continuation
coverage. The person has 45 days after electing
coverage to pay the initial premium.
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MANAGING THE WORKFORCE

PRESENTEEISM — A HIDDEN AND RISING

COST OF DOING BUSINESS

Innovative and forward-thinking companies have begun to
recognize and analyze an often overlooked component in the
productivity equation — presenteeism. Presenteeism, the
opposite of absenteeism, may be defined as the loss in
productivity that occurs when workers are on the job but are
not performing at their best for reasons like illness.

Presenteeism may sound like just another buzzword, but
research has shown that it is clearly a new frontier for
companies seeking ways to reduce costs, improve productivity,
and promote employee health and wellness.

Elements of Presenteeism

Presenteeism is generated by one or
all of at least five interacting elements:

|.Burnout. Burnout occurs when

the employee is physically and
psychologically exhausted in the
pursuit  of  unrealistic  or
unattainable goals.  Stress is a
primary contributor to burnout.

2. Physical Distress. Physical distress
can occur when an employee is
under-functioning due to illness such
as colds, flu, migraine headache, and
diabetes. The physiological distress
caused by illness makes it difficutt for the employee to
function at full capacity.

3. Psychological Distress. Psychological distress can occur
when an employee is under-functioning due to emotional
concerns such as depression and anxiety. An employee
dealing with psychologically distressing problems may
have difficulty focusing enough to perform his or her job
duties at full capacity.

4. Work Distractions. An employee may be under-functioning
due to distractions on the job such as office politics,
uncooperative coworkers, difficutties with superiors, and
impending changes such as layoffs, mergers, or acquisitions.

5. Life Distractions. An employee may be under-functioning
due to distractions outside the workplace such as

“It is much harder to tell when, or
how much, poor health, for
example, hurts on-the-job
performance. Current research
indicates, however, that

presenteeism has a greater direct and indirect costs to a
impact on a company’s bottom
line than incidents of
absenteeism.”

problems associated with elder or childcare problems,
transportation, home environment, marital difficulties, and
finances. The greater the stress associated with an outside
concern, the greater the employee's preoccupation and
the poorer his or her functioning.

Presenteeism Impacts the Bottom Line

One of the most troubling aspects of presenteeism is that it is
hard to identify. You know when someone does not show up
for work, so the cost of absenteeism is obvious because 100%
of worker productivity is lost each day the worker is not on the
job. It is much harder to tell when, or
how much, poor health, for example,
hurts on-the-job performance. Current
research indicates, however, that
presenteeism has a greater impact on a
company's bottom line than incidents of
absenteeism.

"When you look at total costs, meaning

corporation in terms of medical costs,
absenteeism, short-term disability, long-
term disability and presenteeism, our
estimate is that presenteeism accounts
for about three quarters of the total"
says Dr Wayne Burton, senior vice
president and corporate medical director for Chicago-based
BankOne. "The rest accounts for a little over one-quarter"

Presenteeism is going up, not down. A survey by CCH, a tax
and business law information and software provider, said 56%
of employers now report that presenteeism is a problem for
them. Just 39% said that in a survey two years ago.

To address the rising cost of presenteeism, a number of companies
are making a serious effort to determine the prevalence of
llnesses and other medical conditions that undermine job
performance. This knowledge will assist them in calculating the
related drop in productivity and finding cost-effective ways to
reduce that loss. Recent research indicates that presenteeism-
related declines in productivity can be reduced by relatively small

(Continued on Page 4 Ist Column)
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PRESENTEEISM — A HIDDEN
AND RISING COST OF
DOING BUSINESS
(Continued from page 3)

investments in screening,
treatment, and education.

Organizations may find that it pays
to make targeted investments in
employees' health care. Possible
measures a company can take to
recover or reduce presenteeism
costs include providing employee
assistance  programs, personal
time off and sick days, wellness
programs, improving co-payments
for medical visits and medicines,
allowing carry-over of sick days,
and providing free preventive
measures (e.g, flu vaccines).

Take Action

Awareness is the beginning of
finding a solution to this
problem. As an employer; if you
study your operations and take
action to prepare for these
inevitable situations, you can
build their associated costs into
your business model. By taking
action ahead of time, you will not
be caught by surprise at the end
of the fiscal year with drastically
reduced profit margins without a
reasonable explanation.

Smart employers will become
aware of the costs involved in this
rising phenomenon and take
action up-front to protect their
business. To bring presenteeism
out into the open and address it
effectively, business leaders must
be willing to take new and
innovative  approaches  to
creating a sustainable method for
promoting higher productivity.

--JONI'VELASCO
joniv@berenstate.com

FINAL HIPAA REGULATIONS ADDRESS
WELLNESS PROGRAMS

Recently, the Departments of Treasury, Labor,
and Health and Human Services jointly issued
final regulations providing clarification and
modification to 1997 and 2001 interim rules.
The final regulations provide an exception to
HIPAA's nondiscrimination requirements for
wellness programs. The regulations went into
effect on February 12, 2007, but employers
are allowed until July I, 2007, at the earliest,
to comply with the standards.

In general, HIPAA's nondiscrimination
requirements restrict plans from using health
as a basis for eligibility to enroll or to
determine premium contributions. However,
the recently issued final regulations allow
employers to create health-promotion or
disease-prevention programs that avoid the
reach of HIPAA's regulations. Wellness
programs are subject to the HIPAA
nondiscrimination requirements only if they
condition the receipt of a reward upon the
satisfaction of a health-related factor or if they
offer a reward for participating in the
program. If a program is covered by HIPAA it
must:

* Have limitations upon the size of the
reward;

Be reasonably designed to promote good
health or prevent disease;

Give eligible individuals the opportunity
to qualify for the reward at least once
annually;

» Offer the reward to all similarly situated
employees  unless a  reasonable
alternative standard or waiver is available
for employees who have difficulty
meeting the standard; and,

e Disclose the existence of a reasonable
alternative standard or waiver.

The final regulations go on to define each of
these five requirements in detail. In terms of
limiting the size of the reward, a reward
cannot exceed 20% of the cost of employee-
only coverage under the plan. The

"reasonably designed" standard is a low
hurdle and should be satisfied unless rewards
are condition upon overly burdensome
requirements. Both the annual qualification
requirement and the employee-disclosure
requirement are self-explanatory. However,
merely mentioning the program, without
explanation, in the employee handbook will
not satisfy the disclosure requirement. A
reasonable alternative or waiver must be
offered if it is (1) unreasonably difficult to
satisfy the standard due to a medical
condition, or (2) medically inadvisable to
attempt.

Failure to comply with the HIPAA program
requirements can lead to penalties under the
IRS Code. The IRS Code levies a daily $100
excise tax per individual to whom the non-
compliance relates.  Satisfying the above
requirements creates compliance with
HIPAA. However, prior to the implementing
of a wellness program, its compliance with
other laws, including the Americans with
Disabilities Act, must be reviewed.

--TOM C.ANSCHUTZ
toma@berenstate.com
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CONTINUING DENTAL INSURANCE
DURING FMLA LEAVE

Most  employers follow the FMLA
requirement that health insurance be
continued during FMLA leave on the same
basis as if the employee were not absent.
However, did you know that failure to
continue dental insurance in the same
manner could be a violation of the FMLA?

The FMLA requires employers to continue
"sroup health plans" during an employee's
FMLA leave on the same basis as if the
employee were not absent from work. For
example, if the employer normally pays 50%
of the health insurance premium for an
employee, the employer must continue to

pay 50% of the premium during an
employee's FMLA leave. The question
becomes whether dental insurance is

considered a "group health plan."

In a recent Department of Labor Opinion
Letter, a school district continued employees'
health insurance during FMLA leave.
However, it did not continue dental insurance
benefits because the dental insurance was an
entirely separate plan from the medical
insurance. The district's dental plan provided
for many types of treatment such as
diagnostic and preventive oral services,
periodontics, oral surgery, prosthetic repairs,
and orthodontics. The DOL found that the
dental plan met the following Internal
Revenue Code definition of a "group health
plan":

The term "group health plan" means a
plan (including a self-insured plan) of, or
contributed to by, an employer (including
a self-employed person) or employee
organization to provide health care
(directly or otherwise) to employees,
former employees, the employer, or
others associated or formerly associated
with  the employer in a business
relationship, or their families.

Because the dental plan was a group health
plan, it was required to have been continued
during  FMLA leave unless employees
purchased individual policies.  Individual

policies are excluded from the FMLA's
definition of a "group health plan" if:

|. The employer makes no contribution to
the plan;

2.Employees' participation in the plan is
completely voluntary;

3. The employer's sole function is to permit
the insurer to publicize the plan to
employees, to collect premiums through
payroll deductions and to remit those
premiums to the insurer but not to
endorse the plan;

4. The employer receives no cash or other
consideration in connection with the
program  other than reasonable
compensation for administrative services
rendered in connection with the payroll
deductions; and,

5.The premium charged to employees
does not increase if employment ends.

The school district’s dental plan did not meet
the above requirements, and so the district
was required to continue the dental
insurance during FMLA leave on the same
basis as if the employee were at work.

Take the time now to check your practices to
ensure your compliance.

--ANNETTE K. BURWELL
annetteb@berenstate.com
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IS YOUR WEBSITE

DISABILITY ACCESSIBLE!?

We've all heard about making our
workplaces more  accessible  and
accommodating  for individuals  with
disabilities, but how about your website? In a
recent decision, the U.S. District Court for
the Northern District of California ruled that
a group of visually impaired plaintiffs could
maintain their lawsuit against Target for
Target's alleged failure to make its website
accessible for the visually impaired in
accordance with Title lll of the Americans
with Disabilities Act. Title [l of the ADA,
which is different from the employment
provisions that we so commonly deal with,
involves public accommodations.

Title Il prohibits discrimination against the
disabled with respect to the "full and equal
enjoyment of the goods, services, facilities,
privileges, advantages, or accommodations of
any place or public accommodations . .. ."
The National Federation of the Blind sued
Target in a class action, alleging that its
website was not accessible to blind and
other visually impaired customers in violation
of Title Ill. Target asked the court to dismiss
the lawsuit because website accessibility was
unrelated to the "on site" discrimination that
Title Il was concerned with and that because
the plaintiffs had not alleged denial of access
to its brick-and-mortar stores, the lawsuit
could not be maintained.

The court denied Target's motion, noting
that Title Ill applies to the services "of a place
of public accommodation" rather than "in a
place of public accommodation." However,
there are at least two elements of the
court's ruling that make it potentially
inapplicable to the website-maintaining
public. First, the status of the motion as one
"to dismiss" limits the ruling. The court's
ruling merely allows the plaintiff to continue
with the lawsuit into the early stages of
litigation. [t does not mean that Target lost
entirely or that it will not be able to secure a
dismissal later:

The second limitation involves the nature of
Target's website. The court noted the heavy
integration between Target's website and its

brick-and-mortar stores, including that the
website "operates in many ways as gateway
to the stores." The court concluded that to
the extent Target's website offered
information or services unconnected with
the stores and the extent the website
doesn't affect the enjoyment of goods and
services at the stores, the plaintiffs would not
be able to continue with those aspects of the
lawsuit.

The court's ruling in the Target case is
significant for any company operating a
website that isn't already accessible for
visually impaired users. VWhile the court's
decision only specifically applies to websites
"heavily integrated" with a company's
physical goods and services, the "ounce of
prevention" theory indicates that all website
operators may make websites more
accessible for the visually impaired. For
example, the New York state attorney
general has previously sent demands to
various  website operators, including
Priceline.com which has no brick-and-
mortar facility, to make websites more
accessible for the visually impaired.

Thus, based on the ruling in the Target case
and what seems to be an early trend in
making websites disability accessible, if you
operate a website for your employees or
customers, you may want to at least consider
moving toward making sure it is universally
accessible.

-RACHEL K. ALEXANDER
rachela@berenstate.com





