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HOW DOES YOUR COMPANY
COMPARE WITH LOCAL AND
NATIONAL COSTS OF LIVING?

Having trouble attracting the right
employees to your company! Have you
ever looked to see how your company's
wages stack up against others in your
geographical area!? The physical location of
your business, in terms of the cost and
quality of living in your geographical area,
can have a big impact on whether workers
are willing to relocate and on the quality of
workers already living in your area.

Each year, the Council for Community
and Economic Research publishes the
Cost of Living Index, which outlines how
various communities compare to the
national average in overall cost of living

High Cost of Living
Manhattan, NY (214.7%)
San Francisco, CA (172.9%)
Nassau-Suffolk, NY (154.3%)

Washington, DC/Arlington, VA (138.8%)

Boston, MA (134.5%)
Newark, NJ (130.7%)
Philadelphia, PA (125.6%)
Providence, RI (124.7%)
Tacoma, WA (I'12.5%)
Chicago, IL (109.8%)

and costliness of necessities such as
housing, groceries, utilities, transportation,
and healthcare. How high your
community's cost of living is may play a
part in determining how easily you can
attract workers to your company.

Within the COLI, the national average for
each category is calculated from a base
rate of 100%. Thus, an area with a
comparatively low cost of living will be
below 100%, and an area with a
comparatively high cost of living will be
above 100%. Below are some
communities with respectively high and
low costs of living.

Low Cost of Living
Pryor Creek, OK (84.3%)
McAllen, TX (84.4%)
Hot Springs, AR (84.9%)
Jonesboro, AR (85.4%)
Salina, KS (86.2%)
Lubbock, TX (86.4%)
Fort Worth, TX (86.9%)
Joplin, MO (87.0%)
Vermillion, SD (87.0%)
Omaha, NE (88.8%)
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YOUR EMPLOYEE HANDBOOK: ASSET OR LIABILITY?

Do you count your employee handbook as a company asset?
If you have a well-written, up-to-date handbook you should.
A company handbook can be a great resource for employees
and can help save time and money in the defense of lawsuits
and administrative claims. However, some companies make
drafting or revising their handbook a low priority due to
common misperceptions, making an out-of-date or non-
existent handbook a potentially costly liability. Let's examine
some common misperceptions vs. reality.

Perception #|: Though it was drafted many years ago, our
handbook is very good.

Reality:  Ongoing changes in the law and within your
company demand handbook review every year or at a
maximum, every two vyears. Changes in federal, state, and
local law need to be incorporated into your handbook, no
matter how good it is. Changes in your business can
significantly impact your policies and whether the company is
subject to new employment laws. For example, if you had |3
employees in January 2006, but due to increasing sales you
added two employees during the year, your business is now
subject to Title VI of the Civil Rights Act. If your wildly
successful business expanded into other states, it is not safe to
assume that the policies which are valid in one state are also
valid in another. Even a good handbook should be reviewed
to address these changes.

Perception #2: | don't want a handbook because | want to
maintain flexibility with regard to my business' policies.

Reality: While a handbook may seem restrictive to an
employer wanting policy flexibility, the risks of a non-existent
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handbook demand a passionate plea for reconsideration.
Without having policies in writing, they can conflict or be
easily forgotten, ignored, or applied inconsistently. Failing to
write down and apply your policies consistently can result in
a potentially costly defense against discrimination claims.

Certain policies can help an employer avoid or at least mount
an aggressive defense against such claims. For example, one
defense used in harassment claims is that a plaintiff did not use
the company's policy procedure for reporting harassment. A
regularly enforced written policy also weighs heavily on the
Equal Employment Opportunity Commission's decision to
dismiss discrimination charges. At a minimum, a handbook
should include:

* an at-will employment policy,

* a drug-free workplace policy,

* an equal employment opportunity policy,

* an unlawful discrimination and harassment policy,

* a wage and hour policy,

* a time-off policy, and,

* a leave of absence policy.

Perception #3: Our handbook is great because it is very
specific.

Reality: Handbooks containing seemingly innocent language
that is too vague or definite can mean trouble. For example, a
policy that "employees will only be terminated for good cause"
may seem safe. However if an employee is terminated and
brings a lawsuit for breach of contract or wrongful termination,
a determination of what constitutes "good cause" will not be
made by you, but by a judge or a jury who may not share your
notion of "good cause." Handbooks should be reviewed for a
determination of this potentially problematic language.

Perception #4: Updates and printing fees are too expensive.

Reality: In this Age of Technology, more handbooks are being
made available online. To avoid the expense of printing new
handbooks after every revision, companies are using their
server to make the handbook electronically available to
employees. If an online handbook is something your company
is considering, it is still important to have every employee sign
and date an acknowledgement that the handbook is available
electronically and that they have read the handbook.
Additionally, your company should periodically remind
employees that the information is available online and ensure
that every employee has access to a company computer.

By making a well-written, up-to-date handbook a top priority,
you can help protect your business against baseless claims, and
ensure it is one of your company's most important assets.

—-KENNETH M.WENTZ Il
kenw@berenstate.com
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PRACTICAL ANSWERS

FREQUENTLY ASKED HR QUESTIONS

Interestingly, employers in different states, different industries,
and of different sizes ask many of the same questions. We
thought our Laborwatch readers might have some of the
same questions and would find the answers helpful.

Q: Can we require an employee who is going on military

A:

leave to use his or her vacation while gone?

No. The Uniformed Services Employment and
Reemployment Rights Act prohibits employers from
requiring employees to use vacation during military
leave. However, if the employee requests to use
vacation, the employer must allow him or her to do so.

One of our salaried-
exempt employees dropped
his laptop computer and
broke it. Can we deduct
the cost of the laptop
from his salary? He also
receives commissions in
addition to his salary. Can
we deduct the cost from
his commissions?

As Laborwatch readers
know from prior articles, in
order to qualify as an
exempt employee, the
employee must satisfy two tests. The "duties" test looks
to those duties the employee actually performs, and the
"salary basis" test looks to how the employee is
compensated. We will assume your employee meets the
duties test and concentrate on your question regarding
deductions from salary.

Exempt employees must be paid a guaranteed salary
regardless of the quantity or quality of work. If improper
deductions are made from salary, then that employee's
exempt status may be jeopardized. The Department of
Labor's Wage and Hour Division has taken the stance
that deductions from an exempt employee's salary for
cash shortages or loss or damage to company
equipment is a prohibited deduction, as that deduction
occurs because of the employee's "quality of work."
When prohibited deductions are made, an employee is

“..if an exempt employee earns
commissions or bonuses, a
deduction from those earnings is
allowed and will not affect the
employee's exempt status as the
deduction does not reduce the

employee's guaranteed salary.”

not paid on a "salaried basis" and, therefore, cannot be
an exempt employee. He or she will be entitled to
overtime and the minimum wage.

However, there is a way to recoup the cost of the
damage. The Wage and Hour Division has ruled in
opinion letters that such deductions can be made from
compensation paid to exempt employees in addition to
their salary. Therefore, if an exempt employee earns
commissions or bonuses, a deduction from those
earnings is allowed and will not affect the employee's
exempt status as the deduction does not reduce the
employee's guaranteed salary.

Keep in mind that state law may
prohibit certain deductions from
employee's pay and, therefore, a review
of state law is required.

Q: We have a nonexempt employee
who lost his uniform, and we were
planning to deduct the cost from his
paycheck. However, the deduction will
result in his being paid less than the
minimum wage. We know we can't
reduce his wages below the minimum
wage, so can we just have him pay us
cash for the value of the lost uniform?

A: No. The Wage and Hour Division has ruled that

requiring an employee to pay you cash for the lost
uniform has the same effect on his or her wages as
making the deduction straight from pay — both reduce
the employee's wages to below the minimum wage.
Also, state law may prohibit such a deduction.

: We have an employee who is off work due to a work-

related injury and is drawing workers' compensation
benefits. Her injury is also a serious health condition
under the Family and Medical Leave Act. Because she
has met the eligibility requirements for the FMLA, we
are running her workers' compensation and FMLA
leave concurrently. Can we require her to use vacation
to supplement the workers' compensation benefits

(Continued on Page 4)
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LEAVE MY HEALTH BENEFITS ALONE

The National Business Group on Health recently surveyed
1,619 employees of large companies. The survey reported
that those employees were not as concerned with the status
of their salaries as they were with the status of their health
benefits. Thus, the moral may be: Cut salaries, if you must, but
leave health benefits alone.

In a press release, the president of the National Business
Group reported, "Overall, no aspect of a job is more
important to workers of large companies than having good
benefits. And, our survey results clearly show that the benefit
most important for most workers is the health plan.”
Other findings in the survey include:

*  Approximately 75% of the surveyed employees preferred
to receive employer provided health benefits than to
receive an increase in their pay that would enable them
to purchase their own policy.

* Over half of the employees surveyed were opposed to
having the employer’s contribution to their health plan
treated as taxable income.

* Approximately 60% of the employees surveyed would
not reduce their health benefits in order to improve their
retirement plan.

* FEighty-three percent would rather see their wages or
retirement benefits reduced rather than their health
benefits if an employer needed to reduce an employee’s
total compensation package.

* Seventy percent of the employees surveyed said that

their current benefit plan provides them with good access
to doctors and hospitals.

* Sixty percent said they have been made to pay more for
healthcare in the past three years.

The survey results indicate that the average employee
considers their health plan to be their most important
benefit, and would rather give up increased wages and other
benefits to protect their health insurance. Of the workers
surveyed, more than half said they would accept fewer health
plan choices in order to keep premiums low.

--JONIVELASCO
joniv@berenstate.com

FREQUENTLY ASKED HR QUESTIONS (Continued from page 3)

since our FMLA policy requires vacation to be used as
part of FMLA leave?!

A: No. When an employee is receiving pay during FMLA
leave in the form of, for example, short-term disability
payments or workers' compensation benefits, the
provision of the FMLA allowing an employer to require an
employee to use vacation as part of FMLA does not apply.

Q: We have a long-term production employee who is 67
years old and has been having performance problems.
He has been a good employee, and we don't want to
discipline him, but he really can't do the job anymore.
Can we require him to retire? That way we could give
him a big retirement party, and it would allow him to
save face.

A: The Age Discrimination in Employment Act severely
limits who can be subject to a mandatory retirement
policy. Generally, the ADEA prohibits mandatory
retirement with only a few very narrow exceptions. For
example, private-sector, noneducational employers can

require the retirement of any employee who is 65 years
of age if the employee has been employed in a bona fide
executive or higher policymaking position for the two
years preceding retirement and if the employee is
entitted to an immediate nonforfeitable annual
retirement benefit of at least $44,000.

Because the employee is clearly not in a bona fide
executive or higher policymaking position, the employer
cannot mandate retirement. Keep in mind that even if
the employee could be required to retire under the
ADEA, the next step is to check state law to ensure it
does not have stricter requirements than the federal
ADEA.

We hope that you found the answers to these frequently
asked questions helpful.

—~-ANNETTE K. BURWELL
annetteb@berenstate.com



THE INVASION OF FLIP-FLOP SEASON:
SUMMER'S DRESS CODE CHALLENGES

Summer days are finally upon us and, most likely, you've
noticed that your employees are dressing for the season.
Maybe it's the "flip-flop, flip-flop" sound echoing in the hallway
or the sudden increase of skin that's been showing up, but it's
likely that something has caught your attention ...and not in
a good way. If you're one of those employers who is worried
about whether employees are exposing too much in their
summer wardrobe, don't despair  You have considerable
flexibility when it comes to setting a dress code policy.

It may come as a surprise to many employers, but
discrimination laws generally do not restrict an employer's
right to determine appropriate workplace dress. In fact,
employers have quite a bit of discretion in setting appearance
standards. For example, an employer may typically impose
rules and guidelines that have a basis in social norms, such as
those prohibiting tattoos or body piercings, so long as those
rules do not, for example, discriminate against a person's
sincere religious beliefs. Further, even if a religious belief
regarding body art or piercing is assumed, most courts have
agreed that the duty to accommodate religious dress issues
is fairly limited, and often will uphold an employer's dress
code when based on clearly expressed business interests.

Keep in mind, however, that certain dress and appearance
restrictions relating to physical characteristics may be
discriminatory if they adversely impact a particular group of
employees, such as women, minorities, or disabled individuals,
or interfere with employees' observances of religious
practices, such as head coverings. As such, any dress code
policy that is implemented should be kept fairly general, with
a legitimate, business justification in mind, and allow the
employer room to evaluate dress on a case-by-case basis.

Finally, once you have implemented a policy, make sure that
you enforce it consistently,. Be very clear about your
standards and the consequences an employee may face if he
or she violates the policy. You may not be able to ensure
good fashion choices, but at least you can get your
employees to think twice before wearing those distracting
flip-flops or exposing tube tops to work.

--JENNIFER M. THIEL
jennifert@berenstate.com

BLOGGERS IN THE WORKPLACE

In 2004, Merriam-VWebster defined "blog" as a website that
contains an online personal journal with reflections,
comments, and often hyperlinks provided by the writer
A blog is typically an outlet for one voice or one person
to provide information in a chronological manner Most
blogs allow third parties to comment about the thread
of information.

The problems blogs can cause for employers are numerous.
Anti-employer blogs can cause potential harm to the
emplovyer if the employee divulges company trade secrets,
defames the company by making false statements, or
damages the company's reputation through the blog of a
disgruntled employee. Blogging about confidential
information is perhaps the greatest concern of any employer
because releasing such information touches many aspects of
the company.

Organizations wishing to curb the dissemination of
inappropriate comments and information through the use of
a blog may consider developing blogging policies. Regardless
of whether the policies ban blogging in or outside of work,
any corporate blogging policy needs to communicate the
following to employees: (|) employees are personally

responsible for everything they post, and they are potentially
subject to termination for posting inappropriate things; (2)
they should follow the existing rules for workplace decorum
and protection of corporate secrets, civility codes, and
securities information; and, (3) employees should be
respectful of others.

In addition to developing a blogging policy, employers need
to tread carefully prior to disciplining and/or discharging
employees in violation of the anti-blogging policy to ensure
they are not infringing an employee's protected rights. For
example, an employer may be limited from invoking discipline
towards an employee if the blog involves efforts to organize
a union, a group of employees are discussing efforts to
improve terms or conditions of employment, or other
protected concerted activity under the National Labor
Relations Act. To that end, human resource professionals
should consult with legal counsel prior to invoking adverse
employment action.

--CHAD P RICHTER
chadr@berenstate.com








